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' I shared an earlier version of some of the text in this chapter in my keynote remarks at the Temple
Political & Civil Rights Law Review’s 2008 Symposium, Intersections of Transgender Lives and the
Law. Those remarks were published as “Keynote Address: Trans Law and Politics on a Neoliberal
Landscape, Temple Political & Civil Rights Law Review 18 (2009): 353-373.

* National Gay and Lesbian Task Force, “Jurisdictions with Explicitly Transgender-Inclusive Non-
Discrimination Laws” (2011),
http://www.thetaskforce.org/static_html/downloads/reports/factsheets/alljurisdictionswpop1011.pdf.

3 National Center for Transgender Equality, “Hate Crimes” (2008), www. nctequality . org / Hate
Crimes . asp . 2008.

* See Ulane v. Eastern Airlines, 742 F.2d 1081 (7th Cir. 1984), where the Seventh Circuit Court of
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Appeals found that a transwoman who was dismissed from her job as an airline pi lot was not
protected under the sex discrimination clause of Title VII of the Civil Rights Act of 1964, holding
that “Title VII does not protect transsexuals”; and Oiler v. Winn Dixie, Louisiana Inc., No.Civ.A.
00-3114, 2002 WL 31098541 (E.D.La. Sept. 16, 2002), where the US District Court for the Eastern
District of Louisiana found that a man who was fired from his job for occasionally cross-dressing
outside of work was not protected under Title VII sex discrimination, even though his behavior had
nothing to do with his job performance.

> Rebecca L. Stotzer, “Gender Identity and Hate Crimes: Violence Against Transgender People in Los
Angeles County,” Sexuality Research and Social Policy: Journal of NSRC 5 (March, 2008), 43-52.

% Angela P. Harris, “From Stonewall to the Suburbs? Toward a Political Economy of Sexuality,”
William and Mary Bill of Rights Journal 14(2006): 1539-1582.
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7 See Goins v. West Group, 619 N.W.2d 424 (Minn. App. Ct. 2000), where the Minnesota Supreme
Court held that employers may restrict bathroom and locker room access based on birth sex; and
Hispanic Aids Forum v. Estate of Bruno, 16 Misc.3d 960, 839 N.Y.S.2d 691 (N.Y. Sup., 2007)
where a New York Supreme Court judge ruled in favor of a nonprofit organization that was facing
eviction based on its failure to comply with a landlord’s demands that it disclose the birth-sex of its
clients. In Ettsity v. Utah Transit Authority, 502 F.3d 1215 (10" Cir. 2007), the Tenth Circuit held
that a trans woman bus driver who was fired because she used women’s restrooms as needed at
various stops on her bus route was not protected by Title VII’s prohibition against sex
discrimination and gender stereotyping.

¥ A recent survey of 6,450 transgender and gender- nonconforming people in the United States found
that 57 percent had experienced significant family rejection. Jamie M. Grant, Lisa A. Mottet, and
Justin Tanis, Injustice at Every Turn: A Report of the National Transgender Discrimination Survey,
Executive Summary (Washington, DC: National Gay and Lesbian Task Force and National Center
for Transgender Equality, 2011), www.
thetaskforce.org/downloads/reports/reports/ntdssummary.pdf.

’ The same study found that 19 percent of transgender and gender nonconforming people had been
refused medical treatment due to their gender,28 percent had postponed medical care when they
were sick or injured due to discrimination, and 48 percent had postponed care when they were sick
or injured because they could not afford it. The study also found that respondents reported a rate of
HIV infection over four times the national average, with rates higher among trans people of color.
Grant, et al., Injustice at Every Turn.

The study also confirmed that trans people live in extreme poverty. Respondents were nearly four
times more likely to have a house hold income of less than$10,000/year compared to the general
population. National Gay and Lesbian Task Force and National Center for Transgender Equality,
“Injustice at Every Turn.”
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""" Alan David Freeman, “Legitimizing Racial Discrimination Through Anti-Discrimination Law: A
Critical Review of Supreme Court Doctrine,” in Critical Race Studies: The Key Writings That
Formed the Movement, ed. Kimberle Crenshaw, Neil Gotanda, Garry Peller, and Kendall Thomas
(New York: The New Press, 1996), 29-45.

12 See San Antonio In de pen dent School District v. Rodriguez, 411 US 1 (1973), where the US
Supreme Court held that the severe imbalance in a school district’s funding of its primary and
secondary schools based on the income levels of the residents of each district is not an
unconstitutional violation of equal protection rights under the Fourteenth Amendment.

¥ David M. White, “The Requirement of Race- Conscious Evaluation of LSAT Scoresfor Equitable
Law School Admission,” Berkeley La Raza Law Journal 12 (2000-2001): 399; Susan Sturm and
Lani Guinier, “The Future of Affirmative Action: Reclaiming the Innovative Ideal,” California Law
Review 84 (July 1996): 953.

' Freeman, “Legitimizing Racial Discrimination Through Anti- Discrimination Law.”
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> Milliken v. Bradley, 418 US 717 (1974); Parents Involved in Community Schools v. Seattle School
District No. 1, 551 US 701 (2007).

Mazher Ali, Jeanette Huezo, Brian Miller, Wanjiku Mwangi, and Mike Prokosch, State of the
Dream 2011: Austerity for Whom? (Boston: United for a FairEconomy, 2011),
www.faireconomy.org/files/StateoftheDream2011.pdf.
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Dan Irving, “Normalized Transgressions: Legitimizing the Transsexual Body as Productive,”
Radical History Review 100 (2008) 38-59.

Irving, “Normalized Transgressions.” Several significant famous trans discrimination cases follow
this pattern, with both media and advocates portraying the assimilable characteristics of the trans
person in order to emphasize their deserving nature. One example is the highly publicized case of
Dian Schroer who won a lawsuit after she lost a job at the Library of Congress when she disclosed
her trans identity. Time magazine described her as an ex- Special Forces colonel. . . . Schroer was a
dream candidate, a guy out of a Tom Clancy novel: he [sic] had jumped from airplanes, under gone
grueling combat training in extreme heat and cold, commanded hundreds of soldiers, helped run
Haiti during the U.S. intervention in the *90s— and, since 9/11, he [sic] had been intimately
involved in secret counter terrorism planning at the highest levels of the Pentagon. He [sic] had been
selected to organize and run a new, classified anti-terror organization, and in that position he [Sic]
had routinely briefed Defense Secretary Donald Rumsfeld. He[sic] had also briefed Vice President
Cheney more than once. Schroer had been an action hero, but he [sic] also had the contacts and
intellectual dexterity to make him [sic] an ideal congressional analyst. Schroer’s public persona as a
patriot and terrorist-fighter was used by advocates to promote the idea of her deservingness in ways
that those concerned about the racist, anti- immigrant, imperialist War on Terror might take issue
with. Critics have similarly pointed out dynamics of deservingness that determine which queer and
trans murder victims become icons in the battle for hate crime legislation. White victims tend to be
publicly remembered (e.g., Harvey Milk, Brandon Teena, Matthew Shepard), their lives
memorialized in films and movies (Milk, Boys Don’t Cry, Larabee), and laws named after them
(Matthew Shepard Local Law Enforcement Enhancement Act). The names of these white victims
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and the struggles for healing and justice on the part of their friends and family are in greater
circulation than victims of color through media and nonprofit channels even though people of color
lose their lives at higher rates. Sanesha Stewart, Amanda Milan, Marsha P. Johnson, Duanna
Johnson, and Ruby Ordenana are just a few of the trans women of color whose murders have been
mourned by local communities but mostly ignored by media, large nonprofits, and lawmakers.
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31 Gabriel Arkles’s work has exposed how rules that purport to protect prisoners from sexual violence
are frequently used to punish consensual sexual or friendship relationships, prohibit masturbation,
and target queer and gender non-conforming prisoners. The existence of such rules can also increase
risks of sexual be havior and create opportunities for blackmail and abuse by corrections officers.
See letter from Chase Strangio and Z Gabriel Arkles to Attorney General Eric Holder, May 10, 2010,
page 9, http://srlp.org/files/SRLP%20PREA%20comment%20Docket%20n0%200AG - 131.pdf;
Gabriel Arkles, Transgender Communities and the Prison Industrial Complex, lecture, Northeastern
University School of Law, February 2010. Arkles’s lecture offers as an example of this type of
problematic policy- making, Idaho’s Prison Rape Elimination Provision (Control No. 325.02.01.001,
2004), www.idoc.idaho.gov/policy/int3250201001.pdf, which includes a prohibition on “male”
prisoners having a “feminine or effeminate hairstyle.” Email from Gabriel Arkles, February 21,
2011 (on file with the author). Further controversy has emerged around the NPREA since the
Department of Justice proposed national standards “for the detection, prevention, reduction, and
punishment of prison rape, as mandated by” the NPREA, which exclude immigration facilities. See
National Juvenile Defender Center& the Equity Project, Transgender Law Center, Lambda Legal
Education and Defense Fund, National Center for Lesbian Rights, American Civil Liberties Union,
Sylvia Rivera Law Project, National Center for Transgender Equality, “Protecting Lesbian, Gay,
Bisexual, Transgender, Intersex, and Gender Nonconforming people from Sexual Abuse and
Harassment in Correctional Settings,” Comments Submitted in Response to Docket No. OAG-131;
AG Order No. 3244-2011 National Standards to Prevent, Detect, and Respond to Prison Rape,
April4, 2011, 47-48 (on file with the author); Human Rights Watch, aclu Washington Legislative
Office, Immigration Equality, Just Detention International, National Immigrant Justice Center,
National Immigration Forum, Physicians for Human Rights, Prison Fellowship, Southern Center for
Human Rights, Texas Civil Rights Project, Women’s Refugee Commission, “US: Immigration
Facilities Should Apply Prison Rape Elimination Act Protections: Letter to US President Barack
Obama” (February 15,2011),
http://www.hrw.org/es/news/2011/02/15/us-immigration-facilities-should-apply-prison-rape-elimina
tion-act-protections.
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